Montana Drug Paraphernalia Laws

A popular misconception is that if a pipe or other smoking implement is “clean” (containing no resin or other marijuana material), there can be no criminal penalties for possessing or selling it. This is not true.

The law in Montana considers other “relavent factors” when determining whether the crime of “Criminal Possession of Drug Paraphernalia.” Separate crimes exist for manufacture and advertisement of drug paraphernalia. Each crime is punishable by a $500 fine and 6 months in jail.


The other relavent factors include proximity of the item to illegal drugs, statements made regarding its use, descriptive materials or instructions concerning the item’s use, and the nature of advertising of the item, and the manner in which the item is displayed for sale.

Here is the Montana statute itself:
 45-10-102.  Determination of what constitutes paraphernalia. In determining whether an object is drug paraphernalia, a court or other authority should consider, in addition to all other logically relevant factors, the following:

 (1)  statements by an owner or by anyone in control of the object concerning its use;

 (2)  prior convictions, if any, of an owner or of anyone in control of the object, under any state or federal law relating to any controlled substance or dangerous drug;

 (3)  the proximity of the object, in time and space, to a direct violation of this part;

 (4)  the proximity of the object to dangerous drugs;

 (5)  the existence of any residue of dangerous drugs on the object;

 (6)  direct or circumstantial evidence of the intent of an owner or of anyone in control of the object to deliver it to persons whom he knows, or should reasonably know, intend to use the object to facilitate a violation of 45-10-103 through 45-10-106. The innocence of an owner or of anyone in control of the object as to a direct violation of 45-10-103 through 45-10-106 does not prevent a finding that the object is intended for use or designed for use as drug paraphernalia.

 (7)  instructions, oral or written, provided with the object concerning its use;

 (8)  descriptive materials accompanying the object which explain or depict its use;

 (9)  national and local advertising concerning its use;

 (10)  the manner in which the object is displayed for sale;

 (11)  whether the owner or anyone in control of the object is a legitimate supplier of like or related items to the community, such as a licensed distributor or dealer of tobacco products;

 (12)  direct or circumstantial evidence of the ratio of sales of the object to the total sales of the business enterprise;

 (13)  the existence and scope of legitimate uses for the object in the community;

 (14)  expert testimony concerning its use. 

In the summer of 2001, a shop in Kalispell, Montana was busted for selling drug paraphernalia. In addition to selling pipes, they sold marijuana cutivation catalogs and drug test countermeasures.

So, if you’re selling glass pipes at a Hempfest (a setting overtly identified with the cannabis plant), you’ll need to run an especially clean operation. No trace of marijuana information or even activism should be near your table. Your customer may be undercover. Be careful!
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